Eastern Michigan University

DigitalCommons@EMU
Board of Regents Meeting Materials

University Archives

2016

Board of Regents Meeting Materials, February 12,
2016
Eastern Michigan University

Follow this and additional works at: http://commons.emich.edu/regentsminutes
Recommended Citation
Eastern Michigan University, "Board of Regents Meeting Materials, February 12, 2016" (2016). Board of Regents Meeting Materials.
469.
http://commons.emich.edu/regentsminutes/469

This Article is brought to you for free and open access by the University Archives at DigitalCommons@EMU. It has been accepted for inclusion in
Board of Regents Meeting Materials by an authorized administrator of DigitalCommons@EMU. For more information, please contact libir@emich.edu.

Eastern Michigan University

Board of Regents
Special Board Meeting
February 2016

18
Archives

EASTERN MICHIGAN UNIVERSITY
Board of Regents
201 Welch Hall
(734) 487-2410

Friday, February 12, 2016

SCHEDULE
1:00PM

Special Board Meeting

Room 201

AGENDA
Call to Order
Roll Call Attendance
Vice Chairman's Comments
Section 1

Introduction of Finalist and Recommendation to Elect EMU President
Adjournment

BOARD OF REGENTS
EASTERN MICHIGAN UNIVERSITY

SECTION:
DATE:
February 12, 2016

RECOMMENDATION
INTRODUCTION OF FINALIST AND ELECTION OF PRESIDENT
ACTION REQUESTED
Introduction of Finalist and Election of President of Eastern Michigan University.
It is recommended that the Eastern Michigan University Board of Regents elect Dr. James
Michael Smith President of Eastern Michigan University, effective July 1, 2016. It is further
recommended that the Board of Regents approve the attached Employment Agreement between
the Board of Regents of Eastern Michigan University and Dr. Smith, and delegate to the Vice
Chair, Mary Treder Lang, the authority to sign the Agreement on behalf of the Board.

STAFF SUMMARY
Pursuant to the Michigan Constitution of 1963, Article 8, Section 6 as reflected in Regents
Bylaws Article II, Section 2.02, Article IV, Section 4.05, the Eastern Michigan University Board
of Regents is vested with the authority and responsibility to elect the President of the University.
The Board formally commenced the search for the 23rd President of Eastern Michigan University
on April 09, 2015 when it established the Presidential Search Committee and the Presidential
Search Advisory Committee. The Presidential Search Committee is recommending one finalist,
Dr. James Michael Smith, to the Board of Regents for election to the Office of President of
Eastern Michigan University.
The Board elects Dr. James Michael Smith as the 23rd President of Eastern Michigan University.
Dr. Smith will arrive at Eastern Michigan University with extraordinary experience and proven
leadership in higher education. Dr. Smith currently serves as the President of Northern State
University in Aberdeen, South Dakota, a post he has held since 2009. During the entirety of Dr.
Smith's tenure as president, NSU was named by US News and World Report as one of the best
undergraduate public institutions in the Midwest. He has also been recognized with a
distinguished teaching award from West Texas A&M University.
Prior to accepting the Presidency at NSU, Dr. Smith was Vice President for Economic
Development at Bowling Green State University in Bowling Green, Ohio. A veteran educational
leader, Dr. Smith has also served as a branch campus CEO, education dean, doctoral program
director, and university liaison to K-12 schools. Dr. Smith began his career as a public school
teacher and principal at the K-8 level, working in both rural and suburban schools. Dr. Smith
holds a BS from Miami University, an MS from Xavier University, and a Ph.D. in Educational
Leadership from Miami University.
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FISCAL IMPLICATIONS
Dr. Smith's salary is $400,000 with potential for a 10% annual bonus based on achievement of
performance goals. He will participate in the Administrative Professional fringe benefits
package.

ADMINISTRATIVE RECOMMENDATION
The proposed Board action has been reviewed and is recommended for Board approval.

Date
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PRESIDENT'S EMPLOYMENT CONTRACT
This Agreement is made this 12th day of February 2016, by and bet\veen The Board of
Regents of Eastern Michigan University, located in Ypsilanti, Michigan (hereinafter called the
"the Board"), and Dr. James Michael Smith ('"President').
1.0

Appointment as President

1.1 The Board hereby appoints and employs Dr. Smith to be The President of Eastern
Michigan University (hereinafter referred to as "University"), to serve at the pleasure of the Board,
as the chief executive officer of University under the policies, rules, supervision, and direction
of its Board. The President accepts and agrees to such employment.
1.2 The President shall perform all duties required by law, by this Agreement, and
in accord with policies, procedures, rules and regulations of the University as adopted and
from time to time hereafter amended and which by custom and practice are performed by a
college and university president including, but not limited to the following:
1.2.1

Institutional, faculty, and educational leadership;

1.2.2

Fundraising, development, public, government and alumni relations;

1.2.3
Long-range strategic planning; budget formulation; supervision
of University buildings, grounds, and equipment controlled by the University;
administration of the affairs of the University as best serves the University consistent
with University policy;
1.2.4

Student recruitment and services; faculty recruitment;

1.2.5
Appointing, supervising, promoting, and dismissing employees m
accord with law and Board policies;
Recommending regulations, rules, policies and procedures useful
1.2.6
for the \.velfare of the University
2.0

Devote Best Efforts to the Work as President.

2.1 The President agrees to faithfully, industriously, and with maximum application
of experience, ability, and talent, devote full-time attention and energies to the duties as President of
the University.
2.2 Such duties shall be rendered at the campus of the University, in Ypsilanti,
Michigan, and at such other place or places as Board or President shall deem appropriate for
the interest, needs, business, or opportunity of the University.
2.3 The expenditure of reasonable amounts of time for personal or outside
business, as \veil as charitable and professional development activities, are encouraged,

provided such act1v1t1es do not interfer� with the services required to be rendered to the:"
University under the provi ions of this Agre ment.
2.-+ President shall not, v;ithout prior written pern11ss1on from the Board, render
services of any professional nature to or for any person or firm for remuneration other than to
the University, and shall not engage in any activity that may reasonably be deemed
competitive with or adverse to the best interest of the University. The activities described in
Section 2.5 below are not included in this Section.
2.5 The Board agrees that certain outside act1v1t1es by the President advance and
enhance the image of the University and encourages such activity by the President. Among these
are memberships on corporate boards, memberships on boards and committees of national
bodies and community organizations and holding of office in such national bodies or
community organizations. Further, the President may accept invitations for speaking
engagements and accept honoria therefor so long as such engagements do not unreasonably
interfere with the p e r fo r m a n c e of his other duties and do not create a substantial conflict of
interest between those duties and his performance as President. Before accepting any
appointment to a corporate board, the President shall first inform and obtain the approval of
the Chair of the Board of Regents, which approval shall not be unreasonably withheld.
3 .0

Term ofAppointment: Evaluation

This appointment shall be for a period of five years, commencing on July 0 1,
2016, and terminate June 30, 2021 subject, however, to prior termination as provided for in
this Agreement.
4.0

Salary and Bonus.

4.1 For all services rendered under this Agreement, the University shall pay President
an annual base salary of four hundred thousand dollars ($400,000), payable per the University's
standard payroll procedures. All such compensation shall be subject to the customary
withholding tax, social security tax and other employment taxes as may be required by the state
of Michigan and the United States of America.
4.2 The President's salary shall be reviewed annually and may be increased at the
discretion of Board. Such annual salary review will be in conjunction with a review of the
performance of the President by the Board, which review shall include an assessment of the
progress towards the achievement of goals established by the Board.
4.3 The President is eligible for an annual bonus of up to ten percent of his base salary
based upon his achievement of goals that have been established by the Board. Eligibility for the
bonus will begin at the end of the President's first full year of employment.

5.0

Frim:e Benefits

The University shall provide the President \vith those fringe benefits afforded other
senior '·Administrative Professional" (AP) staff (health insurance, including coverage for
employee spouse in accordance \Vith the terms of the plan, life insurance, vacation leave, sick
leave, retirement-TIAA-CREF, etc.), as may be amended from time to time.
Ho\vever, the
University's annual contributions to the President's retirement plan shall be subject to the dollar
limitations imposed by the applicable provisions of the Internal Revenue Code of 1986, as
amended. All plans are subject to amendment.
6.0

Housing.

6.1 In order to effectively perform his duties as President, especially, but not limited
to, the duties described in Paragraph 1.2 .2 of this Agreement, the President shall be required, as
a condition of his employment, a n d n o l a t e r t h a n t h e b e g i n n i n g o f t h e Fa l l 2016
s e m e s t e r , to reside in the President's apartment in The University House. The University shall
be responsible for the upkeep and maintenance of the President's apartment and The
University House, and shall pay any and all related expenses (utilities, grass-cutting,
landscaping, painting, etc.).
6.2
The parties acknowledge and agree that to carry out various duties and
responsibilities of the President of the University, the President shall from time to time
entertain visiting dignitaries, alumni, faculty, staff, students and community leaders, hold
receptions, meetings, fund raising or otherwise host a variety of events for mixed business
and social purposes· benefiting the interests of the University. In such instances, cooking,
catering, and/or housekeeping services shall be provided and/or paid for by the University at the
President's request.
6.3 The University shall pay the actual, documented, and reasonable expenses, to a
maximum of $20,000, including packing, incurred by the President in moving to University
House.
7.0

Automobile.

7.1 The U n i v e r s i t y shall furnish the President with an automobile for his use.
T h e m axi m u m m o n t h l y le a s e p a y m e n t o n t h e v e h i c l e w i l l b e $6 0 0 .
This vehicle shall be maintained by the University, and all fuel for the use thereof shall be
paid/reimbursed by the University. The parties acknowledge and agree that based upon
substantiation of information to be provided by President, the University shall include in
President's compensation for income tax purposes only the value attributable to President's non
business use of said automobile.
7.2
Said vehicle shall be insured at the cost of the University with minimum limits
of $1 000, 0 00 per accident.

8. 0

Cellular Tel ephone.

In accordance \.vith University policy, the University shall provide appropriate
reimbursement to the President for the purchase and use of a Cellular telephone.

9.0

Professional Dues and Meetings.

The University will provide and pay for reasonable expenses incurred by the President
to attend educational conferences, conventions, courses, seminars, and other similar professional
gro,vih activities, including membership in professional organizations, subject to prior approval
by the Board. The parties agree that the Board will approve and provide a reasonable
services/supplies budget each fiscal year during the term of this Agreement to cover reasonable
expenses mentioned in the preceding sentence.
1 0.0 Travel. Fundraising, Entertainment and Incidental Expenses.
The University shall pay or reimburse the President for fund ra1s111g and reasonable
entertainment expenses, travel expenses, hotel bills, and other necessary and proper expenses in
accord with established travel and expense reimbursement policies of the University. Travel
expense payments will be made or reimbursed by the University on behalf of the President's
spouse only when the presence of the spouse is necessary or appropriate to further the
interests of the University. Otherwise, the spouse may accompany President at their personal
expense. The parties agree that the Board will approve and provide a reasonable travel budget
each fiscal year during the term of this Agreement to cover reasonable, necessary and proper
expenses mentioned in the preceding sentences.
1 1.0

Memberships in Service Organizations

Subject to the prior approval of the Board, the University will provide the President, at
the University expense (monthly dues and expenses), with membership in clubs or service
organizations that would further the interests of the University. T h e P r es i d e n t and t h e
B o ar d w i ll d i s c u s s a n d a g r e e u p o n t h e m e m b e r s h i p o r g an i z at i on (s ) . The parties
ac knowledge and agree that based upon substantiation of information to be provided by
President, the University shall include in President's compensation for income tax purposes
only the value attributable to the President's non-business uses of the memberships in the
above referenced clubs and organizations.
12.0

Expense Receipts and Documentation.

The President agrees to maintain and furnish an accounting of expenses provided for in
this Agreement in accord vvith standard university requirements.

1 3 .0

Facultv Appointment.

At a time mutual ly agreed upon by the Board and the President, the University \Vi i i seek
the faculty 's input and recommendation regard i ng rank and tenure in a Department to be mutually
agreed upon between the University and the President.
This Faculty Appointment Section of the Agreement is subject to and contingent upon the
Board subsequently receiving appropriate recommendations for faculty rank and tenure from the
faculty within the appropriate Department and consistent with the Collective Bargaining
Agreement between the Eastern Michigan University Chapter American Association of University
Professors and Eastern Michigan University. This contingency shall not be applicable to the
University's obligations under Section 14.5 to pay liquidated damages in the event this Agreement
terminates without cause.
Contingent Provisions:
In addition to the position of President, the President will be appointed to the position
and rank of Full Professor with tenure within the appropriate University Department.
Upon P resident's resignation from the position of President, the Board's termination of
the Agreement without c ause, or the natural expiration of this Agreement, the President shall be
entitled to assume the tenured position of Full Professor within the appropriate Department.
Prior to assuming this full time faculty position, if this action occurs or after June 30, 2020, the
President will be entitled to take a twelve month Administrative Leave immediately following
the termination of the appointment, during which time President will be classified as an
Administrative Professional. The Administrative Leave is conditioned upon President's intent
to return to the University in his tenured position and will be to conduct activities related to
professional and scholarly development and to engage in activities to prepare the President to
assume the tenured Full P rofessor position. During the leave the Board shall pay the P resident
an amount equal to his most recent annual base salary and shall continue fringe benefits.
Upon assuming the tenured Full Professor position with the Department, the President' s academic
salary shall be equal t o the base academic year salary of the highest paid Full Professor within the
Department, plus ten percent. Subsequent salary adjustments and all other terms and conditions
relating to this appointment shall be governed by the provisions of the Collective Bargaining
Agreement between the Board and the American Association of University Professors - Eastern
Michigan University Chapter.
If this Employment Agreement is te1minated for Just Cause by the Board, the President shall not
be entitled to the above referenced Administrative Leave and fringe benefits and further shall not
be entitled to continue his employment as a tenured Full Professor.

l -1.0

Termination.

l -1. 1 Termination by the Unj\'ersity for Just Cause. Notwithstanding any Board
po licies pertaining to termination, the parties agree that the University may tem1inate this
Agreement at any time for "j ust cause". In the event University terminates this Agreement
for "just cause, " t h e U n i v e r s i t y s h a l l h a v e n o f u r t h e r o b l i g a t i o n t o
P r e s i d e n t ( o r P r e s i d e n t ' s e s t a t e ) . A ll obligations of University to make
further payments and/or to provide o ther consideration hereunder shall cease on the
termination date specified in the notice of termination . .
" Just cause'', in addition to any of its other nonnally understood meanmgs m employment
contracts, shall include the fo llowing:
14. l. l
A deliberate or serious violation of any law, rnle, regulation,
constitutional prov1s1on, by- law or policy of the University, or local, state, or federal law,
which, in the reasonabl e judgment of the Board, reflects adversely upon the University;
1 4. l .2
funds or resources;

Engaging in criminal activity, or fraudulent misuse of University

14. l .3
Prolonged absence from duty \,Vithout the University's consent
except such absence as is attributable to illness or disability_;
Any other material violation by the President of the duties, terms
14.1.4
and conditions set forth in this Agreement, or refusal or unwillingness to perfonn such duties
in good faith and to the best of President's abilities; and
14. l .5
Any conduct of the President not related to the University
\,Vhich has or could have, in the good faith judgment of the Board, an adverse effect on the
University (economic or reputational) or on his ability to perform his duties.
In the event the President is the subject of no tice of tennination
14. l .6
for just cause, the Board may suspend the President from his duties, with or without full pay
and benefits, until such time as this Agreement is terminated as provided herein or the charges
are found not to constitute Just Cause under this Agreement.
14.2 Termination by the University Without Cause.
At the discreti o n of the
B o ard, the University ma y terminate President ' s empl o yme nt at any time without
cause upon \,Vritten no tice t o President. Without C ause, i n addition to any of its other
normally understood meanings in employment contracts, shal l include but not be limited to the
following situations:
1 4.2. l
Regardless of any other prov1s1on of this Agreement, this
Agreement shall terminate automatically, without further liability of the U n i v e r s i t y except

fo r applicable mecl iccil, insurance and vested bene fi ts provided in this Agreement if the President
dies.
1 4. 2. 2
Notw ithstanding an_y reasonable accommodation v-;hich the
Un iversity may provi de the President, if as a result of the Pres ident's disability or
i nc apacitation, the B oard reasonably deems the Pres ident incapable of performing th
essential func tions of his employment as President, · the Board reserves the right to terminate this
Agreement.
1 4.2. 3
If the President : (1) dies or (2) becomes incapable of
c arrying out the duties of o ffi c e, due to permanent disabil ity and is term inated, the
U niversity shall be liable to the President or the President's p ersonal representative, as
the c a s e may be, for any accrued but u np aid c ompensation together with any other benefits
\.vhich ,vould be due and p ayable to the President, or personal representative, as the case may
be, by reason o f death or disability during employment by the University.
14.2.4
This Agreement may be terminated at any time by the University
by delivering to the President written notice of the University's intent to terminate this
Agreement without cause, which notice shall specify the employment termination date.
1 4.4 Termination by President. The President may terminate this Agreement and
his employment as President by providing ninety days prior \.vritten notice of termination to the
Board. In no event, shall the University be liable for the loss of any bene fits, perquisites, or
income from any sour ces as a result of such termination. This Agreement will terminate if
President accepts employment outside of the University, except as set forth in Section 2.4 of this
Agreement.
1 4.5 Waiver. Release and Liquidated Damages.
If the University terminates this
Agreemen t without cause (other than for death or disability) under Section 1 4.2 et. seq. above,
the President's employment obligations hereunder shall cease and, at the discretion of the
Board, the University may pay the President's salary and provide fringe benefits for the period
of twelve months as liquidated damages, or, in the alternative and at the Board' s discretion and in
accordance with the provisions of Section 13.0, may provide the President a one year
Administrative Leave. To be eligible for the payment of liquidated damages and continuation
of frin ge benefits, the President shall execute a release, waiver and non-disparagement
agreement within such timelines and subject to such terms and conditions as are established by
the University, inc ludi ng but not limited to, a waiver of any and all legal claims or potential
legal claims the President has or may have against the Univers ity and any of its related entities,
their regents, d irectors, officers, employees and agents. Liquidated damages shall be paid by
University to the President in the manner below described.
14.5. l The Unive rsity shall pay its liquidated damages obligation on a monthly basis
prorated over twelve (12) months follov,; ing the effec tive date of the termination and shall be
subj ec t to the President's duty to mitigate. The President \.viii be entitled to continue the health
insur an c e plan and group life i nsurance at the President's expense for up to t,velve (12) months

fro m the effective date of term i nati o n b u t "vii i not b entitl e d t o an:· o ther benefi ts except as
ot herwise provided or req uired b y a ppl i c a b l e l a w. In no c ase shall the University be l iable
for the l oss of any collateral business opportunities or any other benefits. perquisites, or
income from any sources that may ensure as a res u l t of the Univers ity's termination of th.is
Agreement \vithout cause.
14 .5.2 The parti es have b argained for and agreed to the foregoing liquidated
damages provision, giving consideration to the fact that termination of this Agreement by the
University \vithout cause prior to its natural expirat ion may cause loss to the President, which
damages are extremely difficult to determine with certainty. The parties further agree that the
payment of suc h liquidated damages by the University and acceptance thereof by the President
shal l constitute adequate and reasonable compensation to the President for the damages and
injury suffered, including the forfeiture of tenure, if applicable.
15.0

Entire A2reement: Modification.

This Agreement constitutes the entire understanding of the parties and supersedes any
and all prior or contemporaneous representations or agreements, whether written or oral,
between the parties, and cannot be changed or modified unless in writing signed by the parties
hereto.
16.0

Severability.

The terms of this Agreement are severable such that if any term or prov1s10n is
declared by a court of competent jurisdiction to be illegal, void, or unenforceable, the
remainder of the provisions shall continue to be valid and enforceable.
17.0

Govemin2 Law: Forum.

This Agreement shall be interpreted and construed in accordance with the
l avvs of the State of Michigan, which shall be the fornm for any lawsuit arising from or
incident to this Agreement.
1 8.0

·waiver.

No delay or failure to enforce any prov1s1on of this Agreement shall
constitute a waiver or limitation of rights enforceable under this Agreement.
19.0

Non-Assignable.

This Agreement is not assignable but shall be binding upon the h eirs,
administrators , personal representatives, successors. and assigns of both parties.

20.0

Tax Liabilitv.

The President shall be responsible for any income tax liability incurred by her as a
result of this Agreement.
2 1.0

Execution.

Upon signature by you and the approval and ratification by the Regents at a public meeting,
this Agreement shall become a legally binding Agreement in accordance with its terms. Until
approval and ratification by the Regents at a public meeting (which is c urrently scheduled to be
held on Febrnary 12 , 2016), this Agreement shall not be legally binding.
IN vVT TNESS WHEREOF, University and President have executed this Agreement
as of the date first above written.

E ASTERN MICHIGAN UNIVERSITY
By: --------------Mary Treder Lan� ,
Vice- Chair, Board of Regents

'WITNESSED

PRESIDENT
By : _____________
James Michael Smith, Ph.D.
President
Eastern Michigan University

